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) African Commission on

Communication 402/11 & 420/12: Sudanese
Civilians in South Kordofan and Blue Nile
(represented Sudan Democracy First Group,
REDRESS, Human Rights Watch, INTERIGHTS and
Enough Project) v Sudan

Summary of the Complaint:

1. This Complaint was received separately at the Secretariat of the African
Commission on Human and Peoples’ Rights (“the Secretariat”) on 21 July 2011 and
23 April 2012, respectively. It was subsequently consolidated during the 12t Extra-
Ordinary Session of the Commission held in Algiers, Algeria, from 30 July to 4
August 2012,

2. The Complaint was submitted by Sudan Democracy First Group, REDRESS,
Human Rights Watch, INTERIGHTS and Enough Project (the Complainants), on
behalf of Sudanese Civilians in South Kordofan and Blue Nile (the Victims) against
the Republic of Sudan (the Respondent State).

3. The Respondent State is a State Party to the African Charter on Human and
Peoples’ Rights 1981 (African Charter), having ratified the same on 18 February
1986.

4. The Complainants claimed that starting on 5 June 2011, the Sudanese Armed
Forces (SAF) and militia groups, under the control of the Government of the
Republic of Sudan, launched a series of assaults against civilians in South
Kordofan. On 1 September 2011, a similar pattern of attacks began against civilians
in Blue Nile State.

5. The Complainants stated that more than 31 attacks have been documented since
the assaults began. Among them are the 26 June 2011 bombing of the market in
Kurchi, South Kordofan, which killed 13 civilians and injured more than 20 others,
most of whom were women and children.

6. According to the Complainants, eyewitnesses in Tilo, South Kordofan, reported
that the SAF sealed the doors of civilian homes and then set fire to the bulldmgs,
burning alive the civilians who were trapped inside. Further reports, which-are.
corroborated by satellite imagery, showed that on or about 8 June 24419
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removed the bodies of slain Sudanese Civilians from the Tilo and El Gardud
villages in South Kordofan and placed them in mass graves that had been freshly
dug for that purpose.

7. The Complainants claimed that the pattern has been the same in Blue Nile State.
On 1 September 2011, SAF forces attacked Damazin, the capital of Blue Nile.
Refugees recounted that Government war planes targeted civilian areas and armed
soldiers chased, captured, and killed civilians fleeing from the attacks. Agents of
the Government reportedly captured and killed some of the civilians. The
Complainants submitted that the precise casualty numbers are unavailable,
because the Respondent State has prevented independent observers from
accessing the war zones in either South Kordofan or Blue Nile.

8. The Complainants submitted that, as of January 2012 the United Nations (UN)
Office for the Coordination of Humanitarian Affairs (OCHA) estimated that
approximately 366,000 individuals had been internally displaced or severely
affected by the violence in the two States. Since June 2011, more than 140,000
refugees fled South Kordofan or Blue Nile to either Ethiopia or South Sudan.

9. The Complainants alleged that the victims do not necessarily find safety in refugee
camps. This is because, in November 2011, the SAF bombed the Yida refugee camp
in Unity State, South Sudan, which is home to many of those displaced from South
Kordofan.

10. The Complainants further submitted that the Respondent State has justified its
assaults under the guise of targeting the Sudan People’s Liberation Movement-
North (“SPLM-N"), an organised armed group that has been active in these two
areas. :

11. The Complainants alleged that the assaults on Sudanese Civilians have nothing to
do with military operations and that agents of the Respondent State have
deliberately bombed civilian homes, schools and medical facilities, causing untold
loss of life, massive displacements, injuries and damage to property.

12. The Complainants further alleged that in addition to civilian dwellings, schools
and hospitals, the SAF also targeted fields used for civilian food cultivation. Since
these assaults took place during the planting season, the Victims will be left
without a harvest, creating grave food insecurity. In certain parts of Blue Nile State,
it is estimated that only 15% of arable land was planted. When Amnesty
International reportedly visited South Kordofan in August 2011 it found that
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cultivation time, and were faced with impending starvation. On 14 February 2012,
the UN Security Council warned that if food insecurity in some areas of Southern
Kordofan and Blue Nile States were not addressed immediately, it could reach
emergency levels.

13. The Complainants further alleged that the Respondent State has refused to allow
international organisations to deliver humanitarian aid, including food and
medical supplies, into the affected areas. According to the Complainants, in
November 2011, the Famine Early Warning Systems Network estimated that areas
of southern Blue Nile and South Kordofan were approaching emergency levels of
food insecurity - one level short of famine.

14. The Complainants alleged that the predominantly Arab Government in the
Respondent State has made clear its intention to cleanse South Kordofan and Blue
Nile States of the ethnic and racial groups who live there. The Complainants made
reference to a video published by Al Jazeera of the governor of South Kordofan,
Ahmad Haroun, telling SAF soldiers deployed to the Nuba Mountains, in South
Kordofan, to “take no prisoners . . . hand over the place swept, rubbed, crushed.”

Articles alleged to have been violated

15. The Complainants submitted that the Respondent State violated the Victims’ rights
under Articles 1, 2, 3, 4, 6, 7(1)(a), 12(1), 14, 16, 18, 19, 20, 21 and 23 of the African
Charter.

Prayers of the Complainants

16. The Complainants jointly prayed the Commission:

1. To recognise violations of Articles 1, 2, 3, 4, 5, 6, 7(1)(a), 9(1), 12, 14, 16, 18, 19,
20, 21 and 23 of the African Charter;

2. To request the Respondent State to guarantee all the violated rights detailed in
this Submission;

3. To accept a separate submission on remedies and reparation and to allow for a
hearing on reparation if it has found the Respondent State to be in violation of
the African Charter in order to address the:

i. appropriate forms of reparation as provided for by the UN Basic Principles
and Guidelines on the Right to a Remedy and Reparation for Victims of
Gross Violations of International Human Rights Law and Serigus¥iglatiens
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of International Humanitarian Law, including restitution, compensation,
rehabilitation, satisfaction and guarantees of non-repetition for the victims
of these violations, including for the next of kin of those who were
unlawfully killed by SAF, PDF, or other state forces and authorities, or who
suffered harm as a result of the failure of the state to provide adequate
protection against violations and to request the Government of Sudan to
give effect to such findings;

ii. appropriate collective measures of reparation to repair collective or group
harm caused by the Respondent State’s campaign of massive and serious
human rights violations;

4. In addition, to request the Respondent State to set up an independent inquiry
to carry out prompt, effective and impartial investigations into the
circumstances of the abovementioned violations, and ensure that where
sufficient evidence exists, the perpetrators are brought to justice and held
accountable for any violations;

5. To call on the Respondent State to:

(a) immediately release all arbitrarily detained civilians and ensure that those
detained on a lawful basis enjoy full due process rights;

(b) urgently facilitate unimpeded access by humanitarian aid groups to deliver
assistance to civilians in all parts of Southern Kordofan and Blue Nile;

(c) allow full and effective access for international monitors, including human
rights officers, to Southern Kordofan and Blue Nile States;

(d) provide appropriate housing and basic needs to the displaced persons in
accordance with the UN Guiding Principles on Internal Displacement and
the AU Convention for the protection and assistance of internally displaced
persons in Africa;

(e) ensure the safe return of the displaced persons to their communities after
the unrest has ceased;

(f) reform its national legislation so that it provides:

i. for adequate and effective safeguards against abusive use of force as
well as abuse of powers in the course of arrest and detention by
government forces, law enforcement and security officials;

ii. that arbitrary or abusive use of force as well as violations comrmtted in
the course of arrest and detention procedures by government I
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law enforcement officials, including torture and ill-treatment, enforced
disappearances and rape, are effectively recognised as a criminal offence
under the law in Sudan;

iii. For criminal accountability of officials responsible for violations,
including by removing immunity legislation for such crimes that
officials enjoy under Sudanese legislation.

(g) ensure training in international human rights and international
humanitarian law to law enforcement and military personnel and National
Intelligence and Security Service (NISS) agents. :

Procedure
17.The Secretariate received the Complaint on 21st July 2011 and the
Communication was seized during the 50th Ordinary Session held from the 24
October to 5 November 2011 in Banjul, The Gambia. '

18. On 7 November 2011, the Commission issued Provisional Measures and
respectfully requested the Respondent State to intervene with a view to preventing
irreparable harm being caused to the Victims.

19. By letter dated 16 November 2011, the Complainant was informed about Seizure
of the Communication and a copy of the Provisional Measures was forwarded to
the same. A Note Verbale informing the Respondent State about the Complaint was
also sent on the same date.

20. Communication 420/'12 was subsequently received at the Secretariat on 23 April
2012. . '

21. At its 12th Extra-Ordinary Session which took place from 30 July to 4 August 2012
in Algiers, Algeria, the Commission decided to join Communication 420/12 with
Communication 402/11 and consider them together as a single Communication in
line with Rule 96(1) of its Rule of Procedure 2010. The Respondent State and the
Complainants were notified accordingly.

22. The Commission at its 12th Extra-Ordinary Session also considered the
implementation of its Provisional Measures and decided that the Provisional
Measures be resent.

23.On 21 August 2012, the Secretariat forwarded a Note Verbale to the Respondent
State resending the Provisional Measures. It requested the Respondent State to
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Measures issued against it within fifteen (15) days of the receipt of the request for
Provisional Measures.

The Commission during its 52nd Ordinary Session which took place from 9 to 22
October 2012 in Yamoussoukro, Cote d'Ivoire, took note of the non-response of the
Respondent State and decided to bring the matter to the attention of the relevant
organs of the African Union (AU) and to proceed to consider the Communication
at the admissibility level.

On 7 November 2012, the Complainants’ submlssmns on Admissibility were
forwarded to the Respondent State and the State was requested to submit on
Admissibility within sixty (60) days. -

On 1 March 2013, the Embassy of the Republic of Sudan in Dakar, Senegal,
informed the Secretariat that the submissions of the Complainants which they had
received were illegible. In response, the Secretariat re-transmitted the submissions
on 5 March 2013, and informed the Complainants.

On 9 April 2013 and 10 June 2013, the Secretariat received letters from the
Complainants raising preliminary objections relating to the Respondent State’s
submission on Admissibility and requesting that the Commission proceed to
decide on the Admissibility of the Communication solely on the basis of the
Complainants’ submissions. :

On 10 April 2013, the Secretariat received a Note Verbale from the Embassy of the
Republic of Sudan in Dakar stating that the Respondent State is still not able to
read the Complainants’ submissions on Admissibility which were re-sent by the
Secretariat on 5 March 2013,

On 21 June 2013, the Secretariat wrote to the Respondent State and the
Complainants informing them that the matter will be tabled before the
Commission at its next Session.

The Commission took a decision on the Admissibility of the Communication
during its 14th Extra-Ordinary Session which took place in Nairobi, Kenya, from
20 to 24 July 2013 and both Parties were informed on 6 August 2013.

The Communication was deferred during the 55t Ordinary Session, and
subsequent Extra-Ordinary Sessions of the Commission and both Parties were
informed in March and June 2014 consecutively.
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32.0n 4 June 2015, the Secretariat sent a Note Verbale reference number
ACHPR/COMM/402/11-420/ /12/SUD/903/15 by post to the Respondent
State’s Embassy in Senegal notifying the Respondent’s State that it has been
granted a period of 30 calendar days from the date of the notification within which
to file its written observations; and that the Commission will proceed to adopt a
decision on the merits if the said observations are not received within the time

prescribed.

33.0n 3 November 2016, the Complainants requested the Commission to stay
proceedings for a period of 12 months due to the steps that were being taken by
the Respondent State to resolve the dispute locally.

34. With the time for the Respondent State to file its written submissions and after
repeated reminders to submit its response to the Complainants’ written brief on
the merit, the Commission has now proceeded to decide the case on the merit in
light of Respondent State’s default.

Admissibility

The Complainants’ Submission on Admissibility

35. According to the Complainants, in cases of serious and massive violations of
human rights, the Commission needs to interpret the requirement of exhaustion of
domestic remedies in light “of its duty to protect human and peoples’ rights as
provided for in the African Charter.” Further, “the condition that internal remedies
must have been exhausted cannot be applied literally to those cases in which it is
neither practicable nor desirable for the complainants or the victims to pursue such
internal channels of remedy in every case of violation of human rights. Such is the
case where there are many victims.”!

36. The Complainants submitted that, in the present case, the Respondent’s alleged
indiscriminate bombing campaign is estimated to have resulted in “hundreds of
thousands” victims, including internally displaced persons. According to the
Complainants, non-governmental organisations (NGOs) reported that
government authorities and the SAF forces committed mass human rights
violations throughout 2012, including indiscriminate daily aerial bombardment by

| Communications 54/91-61/91-96/93-98/93-164/96-196/97-210/98 - Malawi African Association,
Amnesty International, Ms. Sarr Diop, Union interafricaine des droits de |’Homme and RADDHO, Collectif des
veuves et ayants-droit, Association Mauritanienne des droits de I’'Homme v Mauritania, para 85; see also
Communications 27/89-46/91-49/91-99/93 -  Organisation mondiale contre la torturg, —Asse
M‘Hés“d’mrigﬁig

Internationale des juristes démocrates, Commission internationale des juristes, Union interaf @” y
% ‘\gw ARIAy ~ Pe
I'Homme v Rwanda, para. 17. o
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government forces in South Kordofan, the killing and injuring of civilians, and the
deliberate destruction of grain and water sources, schools, farms, health clinics and
other civilian property.?

37. The Complainants also submitted that significant number of women and girls
were reportedly raped by SAF forces while fleeing their homes in South
Kordofan’s Nuba Mountains and “Sudanese government soldiers” reportedly
arrested and detained hundreds of men, women and children, which resulted in
the disappearance of some of those detained.? In Blue Nile State, the SAF also
allegedly carried out a bombing campaign starting in September 2011 which
continued through 2012, displacing tens of thousands. Government security,
police, and military forces were allegedly responsible for the extra-judicial killings,
injury, arbitrary arrest, torture and ill-treatment of civilians in Damazin and other
locations.

38. The Complainants averred that the UN has estimated that there is a total of 665,000
internally displaced persons or severely affected people in South Kordofan
(520,000 civilians) and Blue Nile (145,000 civilians). By the end of July 2012, the UN
Refugee Agency - the United Nations High Commission for Refugees (UNHCR) -
reported that the total number of persons from South Kordofan and Blue Nile who
had fled to neighbouring countries to escape persecution had reached 204,000.>

39. The Complainants argue that there is no judicial system or mechanism in place in
Sudan that can cope with the large number of victims in the present case. It would
be impracticable to expect victims to exhaust any remedies in Sudan as they are
“unavailable in fact”.

40. The Complainants further argued that the Respondent State had ample notice of
the human rights violations committed in South Kordofan. In particular, this
include the Commission’s request for Provisional Measures on 7 November 2011

2 Human Rights Watch, ‘Sudan: Crisis conditions in Southern Kordofan’, 4 May 2012, at

http:/ / www.hrw.org/news/2012/05/04/ sudan-crisis-conditions-southern-kordofan; Amnesty
International, ‘We can run away from bombs, but not from hunger- Sudan’s refugees in South Sudan’,
June 2012, pp- 10-14. at

http:/ / www.amnestyusa.org/sites/ default/files/3919_s_sudan_report_final 2.pdf.

3 Human Rights Watch, ‘Sudan: Crisis Conditions in Southern Kordofan’, 4 May 2012, at
http:/ /www.hrw.org/news/2012/05/04/ sudan-crisis-conditions-southern-kordofan.

4 Human Rights Watch, ‘Sudan: Blue Nile Civilians Describe Attacks, Abuses’, 23 April 2012, at
http:/ /www.hrw.org/news/2012/04/23/ sudan-blue-nile-civilians-describe-attacks-abuses.

5 OCHA, ‘Sudan Weekly Humanitarian Bulletin, 23-29 July 2012" at

http:/ /reliefweb.int/ sites/ reliefweb.int/ files/ resources/ OCHA%20Sudan%20Weekl
rian%20Bulletin %2023 % 20-%2029%20July %202012.pdf.
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urging the Government “to intervene in the matter with a view to preventing
irreparable harm being caused to the victims”. The Complainants noted that the
AU, the UN and other international bodies have called on the Respondent State
and the Sudan People’s Liberation Army (SPLA) to end the violations in South
Kordofan as early as 10 June 2011 and to end the violations in Blue Nile starting
September 2011.6

41. The Complainants submitted that the Respondent State failed to take any measures
to respond to the human rights violations committed in South Kordofan and Blue
Nile and there is no indication that the Respondent State had acted upon the
information on the alleged human rights violations in South Kordofan and Blue

Nile.

42. The Complainants further argued that remedies for human rights violations as
committed in South Kordofan and Blue Nile are ineffective and insufficient in the
Respondent State. According to the Complainants, they are not required to exhaust
any local remedy which is found to be, as a practical matter, unavailable,
ineffective or insufficient. They cite the Commission’s decision in Dawda Jawara v
The Gambia, which states that: '

A remedy is considered available if the petitioner can pursue it without impediment, it is
deemed effective if it offers a prospect of success, and it is found sufficient if it is capable of
redressing the complaint.” o

43. According to the Complainants, there are no effective domestic remedies for
serious human rights violations such as those alleged in the Communication due
to: (i) shortcomings in Sudan’s legal framework, and (ii) a general climate of fear
fostered by the Respondent State that prevents Victims from seeking remedies
against human rights violations committed by government officials.

44. The Complainants added that broad provisions for immunities for a range of State
officials further means that any “remedies” do not offer a prospect of success to
victims of human rights violations in Sudan. In the present case, the violations are

6 United Nations, ‘Sudan: UN calls for immediate end to reported army bombing of civilians’, 7
September

2011,http:/ /www.un.org/apps/news/ story.asp?NewsID=39482&Cr=kordofan&Crl=&Kwl=blue+n
ile&Kw2=&Kw3=; United Nations, ‘Sudan: Ban urges end to fighting in Southern Kordofan and Blue
Nil states, 2 September 2011, I
http:/ / www.un.org/apps/news/story.asp?NewsID=39444&Cr=Kordofan&Cr1=&Kw1=blde nileds :o

Kw2=&Kw3.
7 Communication 147/95- 149/96 - Sir Dawda K. Jawara v The Gambia, para 32.
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primarily alleged to have been committed by soldiers of the SAF with the support
of the Popular Defence Forces (PDF) and security forces.

Similarly, in Blue Nile, witnesses testified that SAF, militia and national security
forces committed human rights violations. The Complainants made reference to
Article 52 of the National Security Forces Act 2010, Article 46 of the Police Act 1999
and Article 34 of the Armed Forces Act 2007 which provide immunities for these
officials, including soldiers, for any acts committed in the course of their duties.
The immunities shield these officials from criminal prosecution and any civil suits
unless the head of the respective forces, or in case of the Armed Forces, the
President of the Republic, approves such legal action. Specifically, Article 34 (2) of
the Armed Forces Act of 2007 provides that:

No proceedings shall be taken against any officer, or soldier, who commits an act, which
constitutes an offence, which occurs in the course, or by reason of his/her discharge of his/her
duties, or carrying out of any lawful order, issued thereto in this capacity thereof, and he/she
shall not be tried, save upon permission, issued by the President of the Republic, or whoever he
may authorize.

The Complainants averred that any complaint regarding crimes committed by a
member of the security forces or soldier cannot therefore be pursued without
impediment, as their immunity would need to be lifted for any investigation to
proceed. Furthermore, they state that there is no judicial or administrative
procedure in place that would enable victims in the present case to compel, the
relevant authorities or the President of the Republic, in relation to violations
committed by members of the SAF, to waive immunity and undertake a full
criminal investigation. The Complainants submitted that waiver of immunity is
therefore entirely discretionary and immunity is rarely lifted in practice.

According to the Complainants, the most recent government campaign against
human rights activists, lawyers, journalists, marginalised communities and
individuals believed to be members of the opposition in Sudan extends to South
Kordofan and Blue Nile. The Complainants submitted that the Darfur Relief and
Documentation Centre reported on 8 March 2012 that an “unknown number of
perceived political opponents, especially intellectuals and educated persons,
human rights and pro-democracy activists originating from the Nuba Mountains,
are held in government custody for prolonged periods and without judicial
review.” In April 2012, the International Rescue Committee reported that an
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increasing number of Nuba women and girls were raped while fleeing their homes
in Nuba Mountains in South Kordofan.?

Considering that the Complainants raised a preliminary objection that any
submissions by the Respondent State on admissibility falling outside the time
frames established by the Rules of Procedure should not be entertained, the
Commission notes that as a matter of due diligence, a party must be expected to
raise issues of a technical nature such as illegibility following receipt of a
submission, well within the applicable time period. Accepting such argument after
the expiry of the time limit would result in an unmerited substantial extension of
the time limit and would allow parties to employ them as delaying tactics.

The Commission’s Analysis on Admissibility

49. Having established that the African Commission is competent to entertain the

50.

51.

Communication before it, the African Commission will now proceed to analyse
Admissibility of the Communication.

Article 56 of the African Charter sets out ééven requirements that a
Communication brought under Article 55 of the African Charter must satisfy in
order to be admissible, which apply conjunctively and cumulatively.?

In the present Communication, the Respondent State has not made any
submissions. Under such circumstances, as the jurisprudence of the Commission
dictates in the case of the Institute for Human Rights and Development in Africa v
Republic of Angola,’® “in the face of the state’s failure to address itself to the
complaint filed against it, the African Commission has no option but to proceed
with its consideration of the Communication in accordance with its Rules of
Procedure.” In the same decision, the African Commission re-affirmed its position
by ruling that “... it would proceed to consider Communications on the basis of
the submission of the Complainants and information at its disposal, even if the
State fails to submit.”1" Consequently, the Commission will rely on the

8 International Rescue Committee, ‘Surge in refugees from South Kordofan fleeing into South Sudan’,
13 April 2012, at http:/ / www.rescue.org/ press-releases/ press-release-surge-refugees-south-
kordofan-fleeing-south-sudan-13491.

9 See Communication 304/2005: FIDH & Others v Senegal (2006) ACHPR, paragraph 38.

10 Communication 292/04 - Institute for Human Rights and Development in Africa v. Republic of Angola,
para. 34

11 Ibid. The cases cited in this case are: Communication 155/ 96 - Social and Economic Rights Action Center,
Center for Economic and Social Rights v. Federal Republic of Nigeria, and Communication 159/ 96 - Union

Inter Africaine des Droits de 'Homme, Federation Internationale des Ligues des Droits dek

11

African
Union’

African Commission on Human Rights our
Human and Peoples’ Rights Collective Responsibility







