PAPER PRESENTED BY MADAM LAURETTA LAMPTEY, COMMISSIONER, CHRAJ AT THE COMMEMORATIVE SEMINAR ON THE 10TH ANNIVERSARY OF THE ROBBEN ISLAND GUIDELINES
(JOHANNESBURG, AUGUST 21,  2012)
Introduction

Although Ghana has made solid progress in building a democratic society, the country still has a long road to travel in establishing a culture of human rights and peace. Among our challenges, access to justice remains a serious problem. Conditions in the country’s detention institutions hardly meet the standards set by the country’s constitution. We recognize that the conditions sometimes violate international human rights instruments with respect to the treatment of prisoners and persons in detention, and the rules governing accommodation, bedding, medical care, education, etc. Remand prisoners are inappropriately treated as convicts and incarcerated for unduly long periods and, in some cases, completely forgotten.
Legislative Regime
Ghana ratified the Convention Against Torture in 2002. The 4th republican Constitution of Ghana 1992 prohibits torture. Article 15 (1) of the 1992 Constitution provides: ‘The dignity of all persons shall be inviolable’. Furthermore, Article 15 (2) of the Constitution further specifically provides:

No person shall, whether or not he is arrested, restricted or detained, be subjected to –

a) torture or other cruel, inhuman or degrading treatment or punishment;

b) Any other condition that detracts or is likely to detract from the dignity and worth as a human being.

Despite these and other laws, however, torture, cruel, inhuman degrading treatment and punishment persist.
The Role of CHRAJ
The State of Human Rights Reports issued annually by the Commission over the decade of existence of the Robben Island Guidelines, are replete with reports of police brutalities and mob ‘justice’ in Ghana. For instance the 2008 report, under the theme proposed by the UN; i.e. “Dignity & Justice For All of Us”, regrettably, like the previous year highlighted numerous reports of police brutality, sometimes leading to loss of life.
The Commission has regularly expressed its grave concern about the spate of mob “justice” which still persists. The barbaric, inhuman and cruel acts such as stoning, lynching, beating and burning of suspected criminals, temporarily deprived of their liberty, which are a flagrant abuse of fundamental freedoms, without recourse to the criminal justice system cannot be justified by any means, yet such acts persist.
The Commission advised citizens to hand over suspects to the police to let the legal process take its course. The Commission further called on the Inspector General of Police as a matter of urgency, to investigate all reports on suspected police brutality and mob action and expedite necessary action against the perpetrators. 
With the support of the UNDP, the Commission resumed joint training programmes with the Police Administration to improve human rights awareness and understanding of police personnel generally, trusting that this would go a long way to improve how the police handle issues that impinge on the rights of people.
When the Commission investigated human rights violations in mining areas in the country, Dokyiwaa, a mining community complained that the youth who engaged in illegal mining (galamsey) were harassed by security personnel of the company. When they were arrested by the company’s security contractors and state security they were brutalised with dogs released on them. The chief and elders said in February, 2007 five men were arrested, paraded and terribly beaten from one community to another.  They further alleged that these men were finally brought to Dokyiwaa, where they hail from, and beaten before their wives and children. One of them complained that since that brutal treatment in the hands of the military he has lost his manhood.  They wondered why the state should be part of such atrocities by a private company on its citizens.

Public Education and Awareness
Even though the Commission has not conducted any targeted public education on the Robben Island Guidelines, general awareness of the need to protect human dignity coupled with activism of the plethora of human rights NGOs and a very vibrant media places the spotlight on torture and cruel inhuman and degrading treatment. Ordinary people are indeed bold to report violations to the Commission or go to the media, which may trigger an investigation by the Commission, mindful of the fact that the Commission is an investigative body. On receiving such information CHRAJ has intervened to get remandees whose warrants have expired to be granted bail or discharged.
In 2004 a specific complaint was made to the Commission by Emmanuel Glago against the Ghana Police Service. He alleged that police officers at the Tema Police Station on September 26, 2003 mercilessly  whipped and tortured him to extract a confession from him regarding an alleged robbery case in which he was said to be involved. According to him he was detained for six days without being arraigned before court or being granted bail. He was eventually granted a police enquiry bail on the 6th day of his detention. His statement was not taken and he was made to report to the police until March, 2004 when he was directed by the police to stop reporting.
Having regards to the circumstances of this case the Commission found the Complaint justified and meritorious and therefore recommended that the complainant be compensated. (An Accra psychiatric hospital incident was also in our 2010 SOHR published during our human rights week celebration in that year.)
An annual event (usually a round-table discussion or symposium) is organized by CHRAJ and Amnesty International – Ghana and other stakeholders in commemoration of UN International Day in Support of Victims of Torture, to place a spotlight on torture and its ill-effects on  the victims of torture.
The 2012 symposium organized at the British Council Hall, Accra on June 26, attracted speakers from the Prisons Service, Attorney-General’s Department, Police Service and Amnesty International - Ghana. Over 250 participants including students, journalists and representatives of human rights NGOs attended the symposium that received extensive media coverage.
The 2012 symposium dwelt on the UN theme: “Rehabilitation works and is a torture survivor’s Rights”. Presentations by the security agencies and Attorney General’s Department dwelt on the mechanisms for eliminating torture in these institutions. Amnesty International – Ghana also delivered a paper on the abolition of death penalty. Participants at the symposium had the opportunity to review progress made in eliminating torture and other forms of cruel in human and degrading treatment of persons in Ghana. An update on the conditions in our prisons was provided, including the fact that (partly through CHRAJ's advocacy) the feeding allowance for prisoners has been increased from $ 0.40 to $1.00.
Participants reiterated the call on Government to ratify the OPCAT. Speakers and participants in an open forum following the key presentation pledged to raise hands against torture in Ghanaian Society. Participants also commended government for accepting the Constitution Review Commission’s recommendation to abolish the death penalty. We clearly have the opprtunity to let Ghanaians embrace the guidelines and work with same if we increase our efforts on public education. 
Prisoners Rights
Since 2005 the Commission has focused on monitoring economic social and cultural rights. Since poverty is still widespread in the country, the rights of prisoners are at the bottom of the pile. As an NHRI, in executing its mandate, the Commission is guided by the Constitution of Ghana and a host of international conventions and protocols, including those relating to the treatment of prisoners, and persons under various forms of detention. People in detention are the last to be considered; they suffer inhuman and degrading treatment at the detention facilities dotted around the country. Fortunately, this year, the right to vote has been extended to cover prisoners following a Supreme Court decision, and CHRAJ played an active role in collaborating with the Judiciary to achieve this result. The Electoral Commission recently registered prisoners to vote in the upcoming elections.
Monitoring Places of Detention
Although its broad constitutional and statutory mandate does not include an express provision to conduct preventive visits to and inspection of detention centres, the CHRAJ proactively initiated monitoring visits to detention centres through an purposive interpretation of its human rights mandate to include a duty to ensure that the fundamental human rights of prisoners in Ghana are respected, protected and promoted. we reiterate that all prisoners retain all of their rights which are not expressly or by necessary implication taken away by the fact of their incarceration.
The CHRAJ, accordingly, instituted annual monitoring of prisons and police cells on account of the following reasons:
Incarcerated persons are vulnerable and usually at risk of being subjected to torture, cruel, inhuman and degrading treatment and other human rights violations. 
In the process of incarceration the detaining authorities exercise direct and enormous power over the incarcerated. This power shapes the conditions under which prisoners are held. These conditions not only determine the quality of prisoners’ lives but may also literally translate into matters of life or death for them. Instituting a monitoring system to guard against abuse of power by detaining officers and to ensure that prisons conditions are up to stand is therefore of prime importance both for prisoners and for society as a whole.
Prisons house a uniquely and largely powerless population of the society who depend almost entirely on detaining authorities and others for the protection of their rights.
The prison environment is a closed one and anyone including detaining authorities and inmates can take advantage of this to abuse the rights of others.
Monitoring activities commenced in 1995. In 2010 for instance, 469 out of the 672 police stations in Ghana were monitored. The CHRAJ also monitored 28 out of 42 prisons and prison camps and 3 senior correctional institutions. The kinds ill-treatment encountered mostly in detention centres in Ghana relates to poor conditions, including overcrowded accommodation and lack of time and activities out of cell, or other shortcomings in the system.
The human rights monitoring activities of the CHRAJ also extend to other organisations such prayers camps, where people, based on their faith are camped for spiritual healing to various diseases and deliverance from supposedly spiritual ailments. Visits to 51 of these camps in 2010 highlighted some serious forms of dehumanising treatment including the chaining of those seeking help from the camps.
Other places under the monitoring watch of the CHRAJ include witches camps. These are settlements, particularly in northern parts of Ghana, where persons (mostly women) accused of witchcraft and sorcery seek refuge from the fury of various communities in that part of Ghana. The CHRAJ visited 4 of such settlements in 2010.
Visiting, and monitoring the state of human rights in 469 police stations, 28 prisons, 3 senior correctional institutions, 51 prayer camps, and 3 witch camps in 2010 would have been such a herculean task, virtually impossible to execute if the CHRAJ did not have a strong network of offices across Ghana as required by the 1992 Constitution. Currently, the CHRAJ has a very strong nationwide presence with one regional office in every regional capital in Ghana, 2 sub-regional offices, and 100 district offices.
Ability to Build Mutual Confidence
There would naturally be some simmering tension between NHRIs or NPMs and detaining authorities. The CHRAJ’s experience show that very often, the authorities who would interface NHRIs may have the thinking that members of NHRIs are ignorant interlopers with a special axe to grind, always expecting to find abuse around every corner and failing to understand the context within which detention centres operate. The power access to all places involving deprivation of liberty, to move freely inside them, to speak in private with persons held there and to have access to any information are necessary tools for NHRIs, but considered as very intrusive various detaining authorities. 
It is absolutely important for NHRIs to overcome these initial misgivings and misconceptions. The key to ensuring this is for NPMs to demonstrate the highest level of neutrality with hidden agenda. Members of NHRIs must present themselves as neutral observers with the relevant expertise, experience and knowledge. This will definitely require NPMs to study and a thorough understanding of the legislative and administrative framework within which detention centres operate. 
It is also of utmost importance for NHRIs to appreciate that identifying problems is not an exercise in laying blame. It should be considered as the necessary first step in the process of finding solutions and encouraging change. NHRIs cam be important allies for prison personnel who strive, very often against the odds, to run a safe and decent prison. It may emerge that the problems encountered in a prison derive largely from staff shortages or lack of staff training, from budget cuts amidst increasing prisoner population, and from policies that create more paperwork rather than better practice. In such situations, NHRIs will come in aid of prison personnel by taking such issues with the central administration to effect changes and improve conditions.
Ability to Provide Legal Representation and the Power to Secure the Termination of Human Rights Abuses 
In some instances, there arise the need for NHRIs to provide legal representation for victims of human rights abuses in prisons and must, accordingly, have strong constitutional or legislative backing to be able to secure the enforcement of its recommendations and the termination torture and ill-treatment in detention centres. Once again, the CHRAJ experience shows that such legal powers are of utmost importance. While it does not have self-enforcement powers, the CHRAJ has the power to initiate legal proceedings in any court in Ghana to seek for any remedy which may be available from that court and also to enforce its decisions and recommendations in human rights cases. The CHRAJ occasionally makes use of this constitutional and statutory power to secure the release of prisoners on remand whose warrants for detention have expired and those remand prisoners whose trials unnecessarily delay. 
The experience show that an independent NHRI with few legal powers to secure compliance with national and international norms humans rights would leave that NHRI with few options to pursue its oversight mandate relating to the fight against torture, except by resort to advice and persuasion to negotiate a limited degree of accountability from the government.
In this regard, NHRIs must not ignore the important effects that the judicial branch can have directly and indirectly on prison conditions. NHRIs must strike appropriate balance between the administrative tools at the disposal and judicial remedies that may be explored to secure effective prisons oversight and consequently curb torture and other forms of ill-treatment in prisons and other detention centres. An NHRI which rely solely on recommendations, persuasion and publicity to effect change, will have great difficulties resolving systemic issues in these circumstances.
A case in point is the Justice for All Programme, an initiative by the Judicial Service of Ghana, conducted in collaboration with the Attorney-General Department, aimed at decongesting the country's prisons of large numbers of remand inmates. Under the programme, the courts to, and sit in the prisons to hear and expedite trial for as many remand prisoners as possible. This programme commenced in 2007, after several prisons visits by the CHRAJ highlighted the deplorable state of remand prisoners in Ghana.  
Another case in point is the recent decision by the Supreme Court of Ghana to enforce the rights of prisoners to vote. Enfranchising prisoners will arguably offer prisoners the opportunity to directly exact government accountability in improving conditions in the prisons.
Confidentially vs. the Use of the Media in Monitoring
When a strong and an independent NHRI assumes the leadership role in deliberations on various prisoner rights issues, public opinion would almost certainly surge in the direction of the position of the NHRI and government is forced to act on the recommendations that emerge in the course of such deliberations. 
On one hand, the knowledge that the discussions on issues identified will remain confidential can have a liberating effect for prison personnel. The confidentiality of the discussions enables everyone to be more frank, without fear that what is said will be reported. It is very rare to have prison official in total denial that there is anything wrong at all. 
On the other hand, the CHRAJ experience show that the media can be a key element in creating visibility about the findings of NHRIs. In this sense, the CHRAJ has leveraged its legitimacy in the public sphere through media exposure and social mobilisation to generate mass pressure for the enforcement of its recommendations. Sustained media discussion of the CHRAJ reports and findings allows wider cooperation with state and non-state agencies, and has for instance brought the dire state of remand prisoners to fore, leading to significant infrastructural changes, including the closure of the James Town Prison previously one of Ghana’s most notorious remand prison, and the construction of a new prison to facilitate prison decongestion. 
Quite clearly, there is the need for NHRIs to strike a fair balance between the rule on confidentiality and the ability to use the media in creating visibility about the findings of a monitoring visit.
Build a strong Network with Non-State Actors
Civil Society Organisations form critical component of a strong domestic human rights constituency and can work to complement the efforts of NHRIs in fighting torture and entrenching human rights norms at the domestic level. In Ghana for instance, the fact of CHRAJ’s strong presence nationwide is further enhanced through its extensive range of partnerships and contacts with social actors at all levels of society. Significant number human rights initiatives in Ghanaian prisons are undertaken by these social actors. Amnesty International Ghana and the Prisons Fellowship for instance carry out different forms of visits to places of detention. The Centre for Human Rights and Civil Liberties (CHURCIL) and other likeminded NGOs also collaborate with the Judiciary and the Attorney-General’s Department to provide legal services for remand prisoners during the Justice for All Programme. The CHURCIL also initiated the public interest law case which led to the declaration by Ghana’s Supreme Court that prisoners in Ghana are entitled to vote. 
NHRIs in this regard may assume an additional role as a central mechanism to maintain effective link all with social actors (in terms of developing appropriate monitoring tools, preparation of reports and formulation of relevant recommendations.
Institute Cooperative Dialogue with State Actors
The NHRIs  must open cooperative dialogues with State actors at all levels - with government ministers, prison policy makers, directors of prison systems, prison managers, and prison staff. In this regard, dialogue torture prevention must be conceived as a long-term on-going enterprise, continuing from one visit to the next, with written reports, responses and reactions, with correspondence and meetings with the authorities and further visits to follow-up on particular issues to facilitate the next steps forward.
The CHRAJ interactions with State actors, particularly, those key to the criminal justice system including the Chief Justice, the Attorney-General, the Inspector-General of Police and the Director-General the Prisons Service have led to different policies on prisoners, such as the Justice for All Programme.
Advocacy for the Ratification of OPCAT - update on Ghana

From the description of our monitoring efforts, it is quite obvious that although Ghana is yet to ratify the Optional Protocol to the Convention Against Torture (OPCAT), the CHRAJ has served as Ghana’s de-facto NPM since 1995. Arguable, it emerges as the most appropriate establishment to be designated an NPM once the OPCAT is ratified, which hopefully, should be within the next few months. (Update on Ghana)
Conclusion
Ghana has made solid progress towards the establishment of democracy, and the promotion and protection of human rights. However, cultivating and entrenching a culture respecting human rights, and in particular the rights of persons deprived of their liberty, still remains one of the greatest challenges of our time.

In the context of Ghana and Africa, I wish to stress the urgent need of re-invigorating collaboration between our NHRIs and security agencies, in particular, to make training in human rights widely available to them. This effort would foster a culture of respect for human rights among our police officers and soldiers. We should also redouble our efforts at making the Guidelines widely acceptable in Africa. 
