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THE CRIMINALIZATION OF TORTURE AND THE CHALLENGES OF PROSECUTING ACTS OF TORTURE IN AFRICA
Torture anywhere is an affront to human dignity. Freedom from torture is an inalienable human right. Many international conventions forbid governments from deliberately inflicting severe physical or mental pain or suffering on those within their custody or control. Yet torture continues to be practiced around the continent with renewed innovation that beats imagination. Beating, burning, rape, electrical shock, extraction of nails, neck lacing  and water boarding and systematic drop of water on victim’s forehead are methods commonly used in torture. The struggle against torture has become a central concern of human rights movement worldwide, Africa none the less. Today, most general human rights conventions, at both regional and global levels, address the issue of torture and ill-treatment of persons. They declare that torture is prohibited absolutely — even during emergencies or armed conflicts. 

Article 5 of the African Charter on Human and Peoples’ Rights
 ( African Regional Human Rights Instrument) provides that every individual shall have the right to respect of the inherent dignity of the human being and that all forms of exploitation and degradation of man, particularly slavery, slave trade, torture, and cruel, inhuman or degrading punishment and treatment shall be prohibited. This provision has been enhanced by the African Commission on Human and Peoples Right (ACHPR) by the adoption of the Robben Island Guidelines for the Prohibition and Prevention of Torture, Cruel, Inhuman or Degrading Treatment or Punishment in Africa
 (RIG). These Guidelines reassert the absolute and universal prohibition of torture and other cruel, inhuman or degrading punishment or treatment, and calls upon African States to go beyond the simple condemnation of torture in principle and to adopt concrete measures to prevent it (One of such measures is the topic of our discussion this morning) 
 A number of international instruments have also condemned and prohibit the practice of torture by public officials notable amongst which is  the United Nations Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (UNCAT) ratified by most African countries
Article 1 of UNCAT defines torture as any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity.
Other relevant Instruments that prohibit Torture include:
1. Article 7: International Covenant on Civic and Political Rights, 1966

2. Article 3: European Convention for the Protection of Human Rights and     
  
                Fundamental   Freedoms, 1950

3. Article 7: The Rome Statute of the International Criminal Court, 1998
All the above Instruments prohibit torture and call for its prevention. However, an act that has not been codified as an offence cannot be effectively prosecuted and its violation sanction and or remedied. Impunity by perpetrators and justice for victims is compromised. It therefore becomes imperative for torture to be criminalized.
It is in this context that Article 4 of UNCAT provides that: 
1. Each State Party shall ensure that all acts of torture are offences under its criminal law. The same shall apply to an attempt to commit torture and to an act by any person which constitutes complicity or participation in torture.
2. Each State Party shall make these offences punishable by appropriate penalties which take into account their grave nature.”
The RIG also has made provision under Section C of  Part 1 for the criminalization of torture requiring amongst others:

· States should ensure that acts, which fall within the definition of torture, based on Article 1 of the UN Convention against Torture, are offences within their national legal systems.

· States should pay particular attention to the prohibition and prevention of gender-based forms of torture and ill-treatment and the torture and ill-treatment of young persons.

· National courts should have jurisdictional competence to hear cases of allegations of torture in accordance with Article 5 (2) of the UN Convention against Torture.
· Torture should be made an extraditable offence.

· The trial or extradition of those suspected of torture should take place expeditiously in conformity with relevant international standards

· Circumstances such as state of war, threat of war, internal political instability or any other public emergency, shall not be invoked as a justification of torture,cruel, inhuman or degrading treatment or punishment.

· Notions such as ‘necessity” “national emergency” “public order” and “odre public” shall not be invoked as a justification of torture, cruel inhuman or degrading treatment or punishment

· Superior orders shall never provide a justification or lawful excuse for acts of torture, cruel, inhuman or degrading treatment or punishment.
· Those found guilty of having committed acts of torture shall be subject to appropriate sanctions that reflect the gravity of the offence, applied in accordance with relevant international standards.

· No one shall be punished for disobeying an order that they commit acts amounting to torture, cruel, inhuman or degrading treatment or punishment.

· State should prohibit and prevent the use, production and trade of equipment or substances designed to inflict torture or ill-treatment and the abuse of any other equipment or substance to these ends.

In compliance with the obligation to criminalize torture as provided in the above instrument, Member States can either enact new legislations or amend existing penal codes. 
While all State Parties to the African Union have ratified the African Charter and many, the UNCAT, the obligation to criminalize torture remains largely unfulfilled.  Of the 54 African Countries only 9 have criminalized torture in their local legislations. These are Algeria, Burundi, Cameroon, Egypt, Equatorial Guinea, Madagascar, Mauritius, Tunisia and Uganda. 
There is no fully impartial and effective mechanism to investigate allegations of torture and no independent mechanism to systematically monitor government detention facilities. As a result government officials are not deterred from engaging in their accustomed patterns of human rights violations.
The basic principle of state responsibility to act with due diligence to prevent,

Investigate, and punish human rights violations, forms the cornerstone of all main

International human rights instruments. Due diligence demands that state parties

Ensure, that all necessary mechanisms to provide adequate redress and reparation

to victims are in place. However, the stiffening grip of impunity, aided by inchoate

instruments and a dysfunctional criminal justice system, is threatening the aspirations of and respect for the rule of law

Several challenges account for the abysmal failure of state parties to comply with their obligations..
1 Lack of political will by State parties; 

This is understandable from the perspective that state parties are themselves in violation of the prohibition of torture through the acts of their officials. Criminalizing torture would therefore amount to shooting themselves on the feet. It takes a strong commitment to human rights to go against the tide especially in most African countries where torture is almost recognized as the only way to extract information or confessions from suspects .Unfortunately although most African countries practice democratic governance with the attendant requirement for  respect for human right and rule of law , those that were previously governed by Military rule tend to face more difficulty in the desired paradigm shift..

2   Cumbersome Process of Legislation 
This is an obstacle to state parties that have initiated the process of legislating an anti-torture law. It is a struggle that calls for years of pressurising Legislators to complete the process in record time. There are 8 countries with pending anti-torture bill- Benin, Kenya, Liberia, Namibia, Nigeria, Uganda, Togo and South Africa. The practice of not being able to carry over a bill that has already passed certain stages to the next Legislative year further causes delay as each time a new Parliament comes into being, the process starts a new. For instance it took Uganda about 10 years to complete the process of enacting an anti-torture Law.  Similar bill is still pending in Nigeria after almost 5 years of its introduction in the National Assembly. Several countries across Africa also have such Bills still pending in their various Parliaments after years of their introduction,

3   Lack of adequate awareness and resources for advocacy
 The fundamental role of CSOs to advocate for protection of human rights Is underpinned by adequate awareness and robust resources to sensitize the citizens, advocate to government and lobby parliamentarians. Unfortunately most CSOs do not have the wherewithal to effectively carry out these roles with the attendant consequences of …a void in the criminalization process. 
Recommendation
In conclusion, the paper recommends that in order to facilitate the process of criminalizing torture the African Commission is enjoined to develop a model law on criminalization of torture to assist Member States that are yet to begin the process.
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�  The African Charter On Human And Peoples Rights was adopted in 1981 as a foremost African Regional  Human Rights Instrument ratified by all members of the African Union


� The Robben Island Guidelines For The Prohibition  and Prevention of Torture, Cruel, Inhuman Or Degrading Treatment or Punishment in Africawas adopted by the African Commission on Human and Peoples Rights (African Commission or ACHPR) in October 2002, at its 32nd Ordinary Session and endorsed by the Assembly of Heads of State and Government of the African Union in Mobutu, Mozambique in 2003.





